
Before the
FEDERAL COMMUNICATIONS COMMISSION

Washington,D.C. 20554

IntheMatterof )
)

NationalExchangeCarrierAssociation ) WC DocketNo. 04-259
Petitionto AmendSection69.104ofthe )
Commission’sRules ) RM-10603

)

COMMENTS OF AT&T CORP.

Pursuantto the’ Commission’sNotice1 and Section 1.415 of the Commission’sRules,

47 C.F.R. § 1.415, AT&T Corp. (“AT&T”) submitsthesecommentson the proposalsof the

National ExchangeCarrierAssociation(“NECA”) andVerizonto shill therecoveryof common

line costsawayfrom SubscriberLine Charges(“SLC”) paidby multi-line businesscustomersto

disfavoredsubsidymechanismsfundedby residentialandsingle-linebusinesscustomers,aswell

asby multi-line businesscustomers.

SUMMARY

NECA and Verizon ask the Commission to modify its rules to permit them to

substantiallyreducethenumberof SLCs assessedoncustomer-orderedexchangeaccessservice

provisionedusingdigital, high capacityTi interfaceswhenthecustomersuppliestheterminating

channel equipment (“Ti” lines).2 Further, the Notice seeks comment on whether the

1 National ExchangeCarrier AssociationPetition to AmendSection69.104ofthe Commission’s
Rules,Order Granting Petition for Rulemaking,Notice of ProposedRulemaking,And Order
GrantingInterim PartialWaiver,FCC 04-174,19 FCCRed. 13591 (2004) (“Notice”), published
in 69 Fed.Reg. 50141 (Aug. 13, 2004). TheCommissionextendedthe commentperioduponthe
JointMotion of BellSouth,SBCandVerizon,2004WL 2255103(rel. Oct. 6, 2004).
2 Notice¶ 1. NECA’ s petitionsoughtrelief for rate-of-returncarriersonly. Verizonin its Reply

Commentson the NECA Petition, in RM-10603, filed Dec. 2, 2002, requestedthat the rule



Commissionshould modify its rules relating to the numberof SLCs assessedon customer-

orderedexchangeaccessserviceprovisionedusing PrimaryRateInterface(“PRI”) Integrated

ServiceDigital Network (“ISDN”) lines.3 As theNotice recognizes,however,thetrueimpactof

reducingthe numberof applicable SLCs would be to shift the recoveryof local exchange

carriers’ (“LECs”) common line costs from SLCs paid by their own businessend-usersto

subsidy mechanismsfunded predominantlyby residentialand businesscustomersof other

carriers.4 Thesesubsidymechanismsincludetheprimaryinterexchangecarriercharge(“P1CC”)

and the carrier common line charge(“CCLC”), paid by customersof interexchangecarriers

(“IXC5”), andthe universalservicefund (“USF”), which is paid by all customersof interstate

telecommunicationsservices.5

For the reasonsstatedbelow, the Commissionshould reject the LECs’ proposalsto

reducetheSLC assessmentsonmulti-line businesscustomersthatpurchaseTi lines. Nor should

the Commissionmodify its rules to reducethe numberof SLCs assessedon Pill ISDN lines.

However,to the extenttheCommissionfinds compellingreasonsto reduceSLC assessmentson

the LECs’ multi-line businesscustomers,the Commissionshould adoptcorrespondingrules to

ensurethat anyresulting revenueshortfallsincurredby the LECs arenot shiftedto the subsidy

mechanismspaid by consumersgenerallyandto ensurethat thereareno increasesto the SLCs

paid by residential/single-linebusinesscustomers. Specifically, the Commissionshouldadopt

modestincreasesto the multi-line businessSLC cap to allow the LECs to recoverany such

changebe appliedto pricecap carriersfor newT- 1 serviceofferings, Notice¶ 9.

~Notice¶ 20.

~Indeed,if the LECs soughtonly to reduceSLCs, theycould do sovoluntarilywithout anFCC
rule change.E.g., 47 C:F.R. § 69.104(r)(7).

~Notice¶~J2-3.
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revenue“losses.” This approachis consistentwith the Commission’spolicy of recoveringcosts

from the cost-causer(the LECs’ own multi-line businessend-users)andminimizing relianceon

theinefficient subsidymechanisms.

ARGUMENT

Therecanbe no legitimate debatethat the most efficient pro-competitivemethodfor a

LEC to recovercommonline costsis througha flat per-line chargeassessedagainstthe LECs’

own end-usercustomers,i.e., a SLC charge. For the past 20 years, the Commissionhas

recognizedthat “a ratestructurein which thecustomercausingthe costto be incurredbearsthat

cost is in the public interest becauseonly through such pricing can competition in the

telecommunicationsmarket flourish.”6 The Commission’sSLC requirementdoesexactly that:

“it reducessubsidiesby recoveringmore costsfrom the cost causer” and “also createsa rate

structurethat is morepro-competitivethanthe existing one [which relied moreheavily on IXC

subsidies]~

It is also beyondlegitimate debatethat permittingLECs to shift commonline coststhat

could havebeenrecoveredthroughthe SLC to the subsidymechanisms,i.e., the P1CC,CCLC

and universal service mechanisms,creates substantial inefficiencies becausethose subsidy

6 MTS WATSMarketStructure,MemorandumReportand Order, 97 F.C.C.2d834, ¶ 37, n.19

(1984)(“MTS/WATSOrder”).

~AccessCharge Reform, Price Cap Reviewfor Local ExchangeCarriers, Transport Rate
StructureandPricing, EndUser CommonLine Charges,First Reportand Order, 12 FCC Red.
15982,¶ 75 (1997)(“AccessChargeReformOrder”); AccessChargeReform,PriceCap Review
for LocalExchangeCarriers, Low VolumeLong-DistanceUsers,Federal-StateJoint Board on
Universal Service, Sixth Report and Order in CC DocketNos. 96-262and 94-1, Report and
Order in CC DocketNo. 99-249,EleventhReportand Order in CC DocketNo. 96-45, 15 FCC
Red. 12962,¶ 120 (2000) (“CALLS Order”) (“As wehavemaintained,loop costsare incurredby
theLECs,not IXCs”).
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mechanismsfail to recoverthe costsdirectly from the cost-causer,resulting in incorrectmarket

signals,transactioncosts, and othermarketdistortions. The P1CCis a flat rateper-line charge

assessedby pricecapLECs on IXCs in orderto permitpricecapLECsto recoversomecommon

line costs that are not recoveredthrough the SLC.8 As the Commissionhasconsistently

recognized,PICCscreatemyriad marketinefficienciesbecausetheP1CCis not assessedagainst

the cost-causer(the LECs’ own end-user customer). See, e.g., CALLS Order ¶ 19

(“Unfortunately, the advent of PICCs has also createdmarket inefficiencies”);9MAG Order

¶ 6710 (“eliminating the P1CC would make the ratestructuremore efficient and more closely

alignedwith costs”).1’ Similarly, theCCLC is aperminutechargeassessedby pricecapcarriers

againstIXCs, and the “Commission hasconcludedthat the CCL[C] is an ‘inefficient cost-

recovery mechanism and implicit subsidy’ which is not sustainable in a competitive

environment.”12Simply put,thereis astrongpresumptionthatit would becontraryto thepublic

8Notice¶ 3.

~Seealso CALLSOrder ¶ 78 (“eliminating the . . PICCs . , . establishesa straightforward,
economically rational pricing structurewhich enablesconsumersto make a choice among
competingprovidersthoroughhead-to-headcomparisonsand better promotescompetitionby
sendingpotentialentrantseconomicallycorrectentryincentives.”)
10 Multi-AssociationGroup (MAG) Planfor RegulationofInterstateServicesofNon-PriceCap

IncumbentLocal ExchangeCarriers andInterexchangeCarriers,’ Federal-StateJointBoardon
Universal Service;AccessCharge Reformfor IncumbentLocal ExchangeCarriers Subjectto
Rate-of-ReturnRegulation;PrescribingtheAuthorizedRateofReturnfor InterstateServicesof
LocalExchangeCarriers, SecondReportandOrderandFurtherNoticeofProposedRulemaking
in CC DocketNo. 00-256;FifteenthReportandOrder in CC DocketNo. 96-45,andReportand
Orderin CC DocketNos.98-77and98-166,16 FCCRed. 19613 (2001)(“MAG Order”).
~ In fact, the P1CCwasadoptedby the Commissiononly asan “interim mechanism,”that was

intendedto be phasedout. CALLS Order ¶ 111 (citing SouthwesternBell Tel. Co. v. FCC,
153 F.3d523, 538 (8th Cir. 1998)).
‘2~~GOrder¶ 62, citingAccessChargeReformOrder ¶ 69.
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interest to shift price cap LECs’ common line cost recovery from SLCs to the PICCs or

CCLCs.’3

NECA’s proposalto shift recoveryof rate-of-returnLECs’ commonline costsfrom SLCs

is particularly egregious. Under the IvIAG rules, rate-of-returnLECs that areunableto fully

recovercommonline costs throughthe SLCsaresubsidizedby the UniversalServiceFund.’4

TheUSF is paidfor by surchargeson thebills ofall customersof interstatetelecommunications

services, including residential customers. Under NECA’s proposal, therefore, consumers

nationwidewould be forced to subsidizerate-of-returnLECs’ multi-line businesscustomers

throughthe USF. Asidefrom thefactthat theNECAproposalwould increasethe currentUSF —

which is alreadyover-burdened,with the surchargehovering near nine percent(and possibly

going evenhigher),the suggestionthat thetelephonebills of consumersleastableto substitute

services(e.g., broadband-basedVoIP services)that havelittle orno USF contributionobligation

shouldbe increased,is contraryto thepublic interest.15 Indeed,if this proposalwereadopted,a

hundredyearsof telecommunicationspublic policy aimedatprotectingcaptiveconsumerswould

suddenlybe turnedon its head.

Given the inefficienciesassociatedwith thesesubsidymechanisms,the Commissionhas

endeavoredfor the past sevenyears to reducesubstantiallyor eliminate thesesubsidiesand

‘~Indeed,the CommunicationsAct re~uirestheeliminationofimplicit subsidies. SeeCOMSAT
Corp. v. FCC, 250 F.3d 931, 938 (5 Cir. 2001); AlencoComm. v. FCC, 201 F.3d 608, 623
(SthCir 2000); TexasOffice ofPub. Util. Counselv. FCC, 183 F.3d 393, 425 (5th Cir. 1999)

(“TOPUC r’); TexasOfficeofPublic Utility Counselv. FCC, 265 F.3d313, 318 (5th Cir. 2001)
(“TOPUC I]”).

~ ¶ 2, citing 47 C.F.R. § 54.901.
~ Indeed,it hasbeenreportedthat the USF contribution factor may increaseto 12.5%. See

“Rural Phone Subsidy’s Shortfall Could be Costly for Consumers,” Wall Street Journal,
Nov. 1, 2004,p. A2.
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replacethemwith SLCs to ensurethatratesarerecoveredfrom thecost-causer— i.e., theLECs’

end-usercustomers. In 1997,for example,the Commissionincreasedthe pricecapLECs’ SLC

cap for multi-line businesscustomersfrom $6.00 to $9.00.16 The Commissionexplainedthat

doingsois justifiedbecause“it reducessubsidiesby recoveringmorecostsfrom thecostcauser”

and“also createsaratestructurethat is morepro-competitivethantheexistingone [which relied

moreheavily on IXC subsidies].”7 The Fifth Circuit agreedwith the Commission’srationale

andrejectedLEC challengesto the SLC increase.18In 2000,the Commissionagainincreased

the amountof commonline costsrecoveredby pricecapLECs throughthe SLC by increasing

thesingle-lineandmulti-line residentialandbusinessSLC caps,andadoptingcomparableSLC

caps for rate-of-returncarrierseffective January1, 2002.19 Again, the Commissionexplained

that “[o]ur actions,. . arein furtheranceofourgoalof having. . . LECsrecovera largeshareof

their [commonline costs]from enduserswho causetheminsteadof [IXC5] ,,20

While increasingthe amountof commonline coststhat LECs are requiredto recover

throughSLCs, theCommissionhascorrespondinglydecreasedtheamountof commonline costs

that LECsarepermittedto recoverthroughsubsidymechanisms.As noted,the Commissionis

phasingout PICCsand CCLCs, and is in the processof substantiallyreformingthe universal

servicemechanism. In fact, the Commissionis currently endeavoringto shift all accesscost

16AcCeSsChargeReformOrder¶~J68, 78-80.

‘7Id ¶75.
18 TOPUCII, 265 F.3dat 321-23.

19 CALLSOrder ¶~J70-72,76; MAGOrder ¶~J42-56.

20 CALLSOrder ¶ 77; seealso MAGOrder ¶~J41-44.
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recoveryto morecost-causativemethods,whereall carriersrecovervirtually all theircostsfrom

theirown customers.21

The LECs’ proposalwould have the Commissionreversetheselongstandingpolicies.

Underthe Commission’scurrentrules, theLECsarerequiredto assessa SLC on eachactivated

channelona Ti or PRI ISDN line provisionedto a multi-line businesscustomer,up to 24 SLCs

for a Ti line andup to 5 SLCsfor aPRI ISDN line.22 A LEC is permittedto receivesubsidies

(PICC5 andCCLCs for pricecap LECs, anduniversalservicefundpaymentsfor rate-of-return

LECs) only to theextentthat its total revenuerequirement(total commonline costs)exceedthe

total amountofrevenuethattheLEC is eligible to recoverfrom SLCs.23 The LECs’ proposalis

to reducethe numberOf SLCs that can be assessedon Ti lines (and the Notice (‘jJ 20) seeks

commenton the numberof SLCs that should be assessedon Pifi ISDN lines). Reducingthe

numberof SLCs applicableto Ti lines and PRI ISDN lines would reducethe amountof SLC

revenuestheLECsareeligible to recover.24TheLECsthusrequestthat theCommissionpermit

themto recovera substantialportionofthose“lost revenues”from thesubsidymechanisms.

21 See,e.g., ImplementationoftheLocal CompetitionProvisionsin the TelecommunicationsAct

of 1996, Intercarrier Compensationfor ISP-BoundTraffic, OrderOn RemandAnd ReportAnd
Order, 16 FCC Red. 9151(2001);Developinga UnUled Intercarrier CompensationRegime,
Notice of ProposedRulemaking,16 FCC Red. 9610(2001); seealso IntercarrierCompensation
andUniversalServiceReformPlan submittedby the IntercarrierCompensationForum (“ICF”)
in expartes,filed August 16, 2004and October5, 2004, in CC DocketNo. 01-92. The ICF
consistsof AT&T, Global CrossingNorth America,GeneralCommunications,Iowa Telecom,
Level 3 Communications,MCI, SBC,SprintandValor Communications.
22 Notice¶~J4-6.
23Id ¶~J2-3.

24 Thereducednumberof SLCs would be partly offsetby increasedSLC rates,including rates

for residential/single-linebusinesscustomersthat arecurrentlybelowthe $6.50 cap. Becauseof
the existingcapson SLC rates,however,only a portionof the lost revenuesin aggregatecould
be recoveredfrom higherSLCs.
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Becausethe LECs’ proposalseeksto reversethe Commission’slongstandingpolicy of

maximizingcommonline costrecoveredthroughSLCsandminimizing subsidies,theLECs bear

a heavyburdento justify theirproposal.25 And submittinga coststudy purportingto showthat

thecurrentSLC assessmentmechanism,in somecases,permitsLECs to recovermorethan the

costof a Ti or a PRI ISDN line is not sufficient to satisfythat burden.26 The Commissionhas

long recognizedthat the current SLC caps result in over-recoveryfor some services(or

geographicareas) and under-recoveryfor other services(or geographicareas).27 But the

Commissionhasexpresslydeclinedto “deaverage”SLC ratesto the extentany reductionsin

SLC revenueswould increaseLEC recoveryfrom the subsidymechanisms.E.g., CALLSOrder

¶ 128 (decliningto permitdeaveragingof SLC ratesuntil the P1CCandCCLC havebeenfully

eliminated). Thus,the merefact thatthe SLCspaidby someLEC multi-line businesscustomers

maybe subsidizingthecommonline costsincurredby theLEC to serveothercustomersis nota

sufficientjustification for shifting suchcoststo subsidymechanisms,suchasP1CC,CCLC and

USF.

Accordingly, the Commission should reject the LECs’ proposal to change the

Commission’s current SLC assessmentrules. However, if the Commissionnevertheless

determinesthat there are compelling reasonsto reducethe SLC assessmentson multi-line

businesscustomerspurchasingTi andPRIISDN servicesfrom theLEC, theCommissionshould

adoptcorrespondingrules to ensurethat the LECs do not recoverthose “lost” SLC revenues

25 E.g., TOPUCII, 265F.3dat 322 (“we cannotuphold [the Commission’s]decisionto increase

theSLC capsif it representsan unexplainedreversalofpastFCC policy”); Motor VehicleMfrs.
Ass’nv. StateFarmMut. Ins. Co., 463 U.S. 29, 56 (1983).
26Notice~J18-25.
27 CALLSOrder¶~113-128;MAGOrder ¶~J57-60.
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from the subsidy mechanismspaid by other consumers. One way for the Commissionto

accomplishthis would be to adoptmodestincreasesto the SLC capsfor all multi-line business

customers. Critically, however, SLCs chargedto residential/single-linebusinesscustomers

shouldnotbe increasedto makeup any revenueshortfallscausedby reducingtheSLC burdenon

the Ti and Pifi ISDN lines usedby multi-line businesscustomers. Therefore,in addition, the

methodologyusedto calculatemaximum SLC ratesshould result in theselost SLC revenues

being recoveredthroughmulti-line businessSLCs ratherthanthroughresidentialor single-line

businessSLCs. This approachensuresthat the LECs continue to recovertheir commonline

costs from the “cost-causers,”and is consistentwith the Commission’spolicy to phaseout

relianceon thedisfavoredsubsidymechanisms.Moreover,modestincreasesto the SLC capsfor

multi-line businesscustomersareunlikely to affect the affordability of local telephoneservice.

As the Commissionhasrecognized,“cost of serviceis unlikely to bea factorthat would cause

multi-line usersnot to subscribeto telephoneservice.”28

28AccessChargeReformOrder ¶ 74.
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CONCLUSION

For the foregoingreasons,the Commissionshouldnot reducethe SLCsapplicableto

Ti or ISDN Pifi lines or, if it doesso, it should adopt thosechangeswith the modifications

describedherein.

Respectfullysubmitted,

AT&T Corp.

By /s/ JudySello
DavidL. Lawson LeonardJ. Cali
ChristopherT. Shenk LawrenceJ.Lafaro
SidleyAustin Brown & Wood L.L.P. JudySello
1501K St. N.W. ‘ AT&T Corp.
Washington,D.C. 20005 Room3A229
(202) 736-8000 OneAT&T Way

Bedminster,NJ 07921
(908)532-i846

Attorneysfor AT&T Corp.

November12, 2004
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